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Counterstatement of the Issue Presented 


Court) of Petitioner Appellee 
el arbitration 0! d sputi 


‘Knit-Awa ' to com} 
v aad Respondent-Appellant, L.W. Foster Sport 


On these admitted and indisputable facts, it can be fairly 
stated not only that the decision of the District Court did 
not constitute “reversible error", but also, and аћгта- 
tively, that the \istriet Court was entirely correct and that 
any other determination would have been ‘‘clearly errone- 


ous’’ on the facts and contrary to well settled law. 


Counterstatement of the Case 


Knit-Away brought a special proceeding under Article 
75 of the New York Civil Practice Law and Rules (CPLR) 
in the Supreme Court of the State of New York, County of 
New York against Foster to compel arbitration, under a 
eries of twenty (20) written contracts, of disputes which 
had arisen between the parties. Foster removed that spe- 
cial proce «ding to the United States District Court for the 
Southern District of New York and opposed Knit-Away's 
petition. The District Court (Hon. Charles E. Stewart, 
U.S.D.J.) concluded: 


sé 


that arbitration is properly compelled here, 
both under the Federal Arbitration Statute, 9 U.S.C 
4 and the New York CPLR < 7503.” ! 


An Order (136a-14la) and a Judgment (135a) compelling 
Foster to proceed in arbitration was made by the Listrict 
Court and Foster has appealed to this Covrt (142a) from 
such Order and Judgment. 


1 Neither party in the Court below urged the applicability of any 
law other than that of the State of New York and the Federal Arbi 
tration Statute. Knit-Away specifically urged the applicability of 
New York law and Foster did not disagree. Indeed, in the memo 
randa of law which are a part of the Record on Appeal (although 
they have not been reproduced in the Appendix) both parties cited 
only New York and/or federal decisions to the District Court 


The operative facts are really not in dispute nor are they 
disputable, resting, as they do, largely on *oeumentary evi 
dence as well as on Foster's admission: and concessions 
made before and during the course of the proceedings in 
the District Court. Unfortunately, Foster’s Brief in this 
Court omits many of the relevant facts, and distorts others, 
<o that it is necessary for Knit-Away, in its Brief, to now 


set forth a full statement of the case. 


m — 


Both Knit-Away and Foster are merchants in the textile 
industry. Knit-Away is engaged principally in the manu- 
facture and sale of textiles and related items (5a). It is a 
corporation organized under the laws of the State of North 
Carolina and is authorized to do business in the State of 
New York (5a). Foster is engaged principally in the busi- 
ness of manufacturing men's clothing (6a). It is a corpora 
tion organized under the laws of the State of Pennsylvania 
and it too is authorized to do business in the State of New 
York (5a-6a, 94a). 


Foster claims that it orally requested that Knit-Away 
aeree to sell Foster a large quantity of textiles (123a) 
which were to be used by Foster in manufacturing men's 

othing (98a). Between September 12, 1974 and February 
17. 1975 (a five-month period). Knit-Away sent to Foster 
a series of twenty ‘‘doerme described by Knit-Away 
(131a) as “industry standara rorm[s] of contract”. Each 
of the “documents”? states on the face thereof that it is 
“confirmation of” a purchase of fabric by Foster from 
Knit-Away. On the face ol each of these twenty осп 
ments”” there is contained in six point, bold face, capital 


type the printed legend: 


“TERMS AND CONDITIONS OF ( ONTRACT”* 


ana unmediately after that printed legend, there is printed 


in six point, lower case type, the following: 


«This confirmation is given subject to all of the 
terms and conditions on the face and reverse sides 
hereof, including the provisions for arbitration and 
exclusion of warranties all of which are accepted by 
Buyer, supersede Buyer's order form, if any, and 
constitute the entire contract between Buyer and 
Seller. Buyer shall be deemed to have assented to all 


of the terms and conditions hereof, and this confirma- 
tion shall become a contract for the entire quantity 
specified either when (a) this confirmation is signed 
and returned by Buyer to Seller and accepted in 
writing by Seller, or (b) Buyer rece ives and retains 
this confirmation without objection for ten days, or 
(e) Buyer accepts delivery of all or any part of the 
merchandise ordered hereunder, or when Buyer has 
given to Seller specification of assortments, delivery 
dates, shipping instructions or instructions tc bill 
and hoid or when Buyer has otherwise assented to 
the terms and conditions hereof." (Emphasis sup- 


plied). 
Then, in six point, bold face, capital type there is printed: 
“CONTINUED ON REVERSE SIDE.” 


, 


On the reverse side of each of these twenty ‘‘documents’ 
there are additional terms and conditions of contract, also 
printed in six point type. This additional contractual lan- 
guage is printed immediately below a legend printed in 


| 

nine point, bold face, capital type and underlined stating: 
“TERMS AND CONDITIONS OF CONTRACT” 

Copies of the face of each of these **documents?” are repro- 


duced in the Appendix (13a-22a) and the identical reverse 


00 


side of each of these « documents"! is found at page ооа of 
the Appendix. It is important to note that the reproduc 
tions found in the Appendix are reduced in size from the 


actual documents which were sent by Knit-Away to Foster. 


1 
1 
y 


In the Appen lix. the size oí the ** document"! appears to be 


approximately 8" x 8”. but the actual ‘‘document’’ 18 


1034" x 11". The result is that the copies which the Court 


has, show the type as about one-third (145) smaller than it 


really is. In submitting copies of these ““documents”” to 
the District Court, Knit-Away tried to call 


of the District Court to the fact that such copies had been 


the attention 


reduced in size, in the reproduction process, from the 
originals (103a). 

In the District Court, Foster decided that it would suit 
its convenience to eall these ““documents?” ““invoices?” 
(124a, 138a). In this Court, Foster has abandoned that 
ontention and now decides to call these ‘‘documents’’ 
** shipment advices’’. This kind ot semantic mumbo jumbo 
cannot serve to change the character of the “documents?” 
which are clearly labeled as contracts. We (like the Dis 
triet Court at 139a) have no hesitancy in describing these 
** doeum« nts"! by the pre eise word used in the ‘t documents" 
themselves, i.e, CONTRACTS. 


Each of these twenty contracts also contained the fol 


lowing provision, also printed in six point type: 


«15. ARBITRATION: Any controversy arising out 
of or relating to this concract shall be settled by arbi 
tration in the City of New York in accordance with 
the Rules then obtaining of the General Arbitration 
Council of the Textile Industry. The arbitrators 
sittine in any such controversy shall have no power 
to alter or modify any express provision of this 


contract, including without limitation, the provisions 


of paragraph 6 applicable to claims, or to render 
any award which by its terms effects any such al 
teration or modification. The parties consent to 
the jurisdiction of the Supreme Court of the State 
of New York, and of the United States District Court 
for the Southern District of New York, and, this sale 
being an interstate commerce, to jurisdiction under 
the Federal Arbitration Act as well as the arbitra- 
tion statutes of the State of New York, for all pur- 
poses in connection with said arbitration. The par- 
ties further consent that any process or notice of 
motion or other application to either of said Courts 
or a Judge thereof, may be served inside or outside 
the State or Southern District of New York by regis- 
tered or certified mail, return receipt requested, or 
by personal service provided a reasonable time for 
appearance is allowed, or in such other manner as 


may be permissible under the Rules of said Court."' 


In Foster's answer to Knit-Away's petition, Foster ad- 
mitted (97a) that it had received and retained each and 
every one of these twenty contracts. Foster did not claim 


that it ever objected to any one of them. 


Also, in Foster's answer to Knit-Away's petition, Foster 
further admitted (97a-98a) that it had received the mer- 
chandise (textiles) delivered to it by Knit-A way and, in 
deed, that it not only used that merchandise (approximately 
196,000 yards of fabric) in manufacturing garments, but 
also that it aetually sold, to its own eustomers, the garments 


thus manufactured by it (98a). 


Furthermore, each and every time that Knit-Away 
shipped fabric under the contracts hereinabove referred 


to, it also sent an invoice covering such shipment of fabric 


} 


Such invoice, among other things, specifiez'ly referred by 
contract number to the contract under which the shipment 
was made and invoices rendered. ( opies of all the invoices 
in respect of the shipments ol fabric involved in the arbitra 
tion were annexed as an exhibit to the petition and are 
found at 46a through 85а of the Appendix. Not less than 
one hundred invoices were sent to Foster and received and 


retained without objection. Thus, when the fabrie was 
actually delivered to Foster, and thereafter accepted, and 
sed, it was accepted pursuant to the contract which is 
referred to on the invoice. The contract numbers on the 


n invoices are, of course, the contracts involved in the 


rbitration. This was additional proof, if additior al proof 
were needed, that the parties were operating under and 


pursuant to these written contracts. 


Since the contracts (or ‘‘invoices’’ as they were called 
bv Foster in the lower court or ‘‘shipment advices’’ as 


thev are called Dy Foster in this Court) coni ededly contain 


“Buyer shall be deemed to have assented to all of 
the terms and conditions hereof, and this confirma 
tion shall become a contract for the entire quantity 
specified either when . . . (b) Buyer receives and 
ains this confirmation without objection for ten 
lays, or (е) Buyer accepts delivery of all or any part 


^5 


of the merehandise ordered hereunder. 


it follows that these ‘‘documents’’ became the contracts 
etween the parties under either of the above note d two 
Iternativ« ( and independent ) provisions, i.c., receipt and 


‚ : ' 4 
tention without objection and/or acceptance of delivery 


of all o1 part of the mere handise. 


Additionally, Knit-Away claimed in its Reply Affidavit 


(132a) прот information and belief, that: (a) Foster als 


““purchases fabric from other companies such as J. P. 


Stevens, Inc., Burlington Industries, ete.’’; (b) each of 


these fabric suppliers use virtually the identical form of 


contract (confirmation) as was used’’ by Knit-Away; (c) 


1 


Stevens and Burlington used such contracts ‘‘precisely in 


the same fashion” as Knit-Away did, ie. oral ‘‘orders 
from Foster followed by written confirmations (contracts) 
from the seller ; and (d) Foster was thus ‘по stranger to 
this judicially noticed textile practice" (132a). Indeed, 
every buyer in the textile industry is aware that almost all 
textile mills use virtually the same form of contract con 


taining an arbitration clause and this pract 


ce was judi- 
cially noticed more than twenty years ago by the New York 
State Court of Appeals (see Point [. infra). Foster did 
not deny this claim in the Distriet Court and it does not 
deny that elaim in this Court. Moreover, Knit-Away de 
scribed its contracts as “industry standard form[s]" 


(131a), a description to which Foster did not object. 


The accounts receivable generated by these sales of mer 
chandise from Knit-Away to Foster were factored by Knit 
Away with its factor, Southeastern Financial Corp. (9a). 
By the 1st day of April, 1975, Foster had failed to pay for 

uch merchandise to the extent of $380,100.15 (9a). Subse- 
quent to April 1, 1975 (but before April 16, 1975) Foster 
paid $11,541.35 to Knit-Away on account of invoices 
rendered to Foster under contraets with Knit-Away which 
invoices specifically refer to the contracts containing arbi- 
tration clauses by number. On or about April 16, 1975, 
Foster drew its check (43a) in the sum of $44,960.13 which 
it forwarded not to Knit-Away, but to Knit-Away's factor 
(9a). On the back of the check (44a) Foster had typed in 


the following language: 


“Endorsement of this check constitutes payment in 


full of all claims of Kint-Away, Inc. [sic] against 


nl 


11 


L.W. Fo ter Sportswear Co Inc., arising from ship 


i 
ments represi uted by invoices and er dit memos at- 
tached.” 

When Knit-Away was apprised of this event, and on April 

91, 1975, it sent to Foster, registered mail, return receipt 


r^quested, a letter (45a) in which Knit-Away stated: 


«We are accepting your check +17909 dated April 
16. 1975 in the sum of $44,960.13 under protest and 


without prejudice to our right to recover all sums 


., 


due us. 


The registered mail return receipt from the United States 
Postal Service conclusively establishes that such letter was 


received by Foster on April 22, 1975 (45a). 


On April 23, 1975 (119a), the day after Foster received 
written notification from Knit-Away that Foster's 
$44,960.13 cheek would not be accepted in full payment of 
the approximate indebtedness (at that time) of $369,000.00, 
Foster. through its own attorneys (who a'so represent 
Foster in the Distriet Court and in this Court) prepared 
and thereafter served and filed with the American Arbitra 
tion Association (“AAA””) a written Demand for Arbitra 
tion (119a-120a) in which Foster solemnly asserted that i 
and Knit-Away were parties to а “w ritten cortract 


providing for irbitration.’’ 


On this appeal, and in the District ¢ Foster and it torn 
contend that the Demand for Arbitt ich they prepared and 
served and which: (a) explicitly st Knit-Away and Foster 


h (b) quotes verbatim 


re parties to “а writter contract” 


the arbitration clause of the written contract, was predicated, not 
upon any written contract m some ephemeral and ill 
defined non-binding and presumably oral agreement Foster 
never bothered to explain how it can file one legal document 
Det 10 \ trati 50 п) u ribed by its « sel all 
the existence of a written contract to bitrate and thereafter, in othe 


legal document 


In Foster's Demand for Arbitration, Foster not only 
was able to quote verbatim the arbitration clause « yntained 
n that written contract, but also reque ted a modification 


t (arbitration clause) so that the arbi- 


0] the written contrac 
tration pur suant theret ) uU mid taki place т 18. iladelp) a 
rather than wv New York, as called for in the arbitration 
clause as written. 


On May 2, 1975, Fost attorney у letter of tnet date, 
and without further explanation, asked that the AAA 
kindly withdraw the demand for arbitratic + filed im thi 


above matter without prejudice." (121a) 


[n short, contrary to the assertion now made by Foster in 
this Court to the effect that it started its arbitration before 
it was advised that Knit Away refused to accept the 
$44,960.13 as payment in full, the documentary evidence 
(45a) establishes that Foster aetually started that arbitra 
tion only after it received actual written notice that such 
check was not being accepted in full payment. Further, 
contrary to the assertion made in the District Court and in 
this Court that there was never any written agreement to 
arbitrate disputes, Foster itself served and filed a legal 
doeument subseribed on its behalf by its attorneys (Demand 
for Arbitration) in which it asserted not only the very 
existenee of a written agreement to arbitrate, but also 
asked that sueh written agreement be modified or ainended 
so that arbitration would be held in Philadelphia, not in 


New York, as the written agreement then required 


tion. We respectfully submit that Foster's conduct can easily be ex 


plained by the fact that Foster, who 1 indebted to Knit-Awav in the 
principal sum of approxin tely $ ,000.00, is merely trying to d 


le 
the collection of ust debt Ind 1 one vould suspect that if Knit 
Away in | Foster would ve. in furtherance of it 
dilatory t ed fo of that ht | in Í rbi 


tration 


is soon as Knit-Away learned of Foster's duj 
eking to terminate arbitration proceedings which Foster 
had itself initiated, Knit Away conimenced its own ar! 
ration at the AAA (General Arbitration Council of the 
Textile Industry Division) by service of its “Di nand foi 
Arbitration and Notice of Intention to Arbitrate’’ dated 
May » 1975 and served and filed on the same date (ба). 
Vhen Foster confirmed to Knit-Away that Foster would 
resist arbitration. (102a), Knit-Away served and filed, 
pursuant to New York Law, a notice of petition. (dated 
May 7, 1975) and petition (dated May 6, 1975 and verified 
May 7, 1975), seeking an order from the New York State 


Supreme Court compelling arbitration 


Twelve days after the comniencement of tlie special pro 
ceeding by Knit-Away in the State Court, Foster filed its 
removal petition in the United States District Court foi 
the Southern District of New York alleging that removal 
was predicted upon the existence of diversity of citizen hip 
with the matter in controversy exceeding $10,600.00 (94a) 
[t is conceded that the case was properiy removed to thi 


Distriet Court on such basis, i.e., diversity 


Sixteen days after the case was removed to the District 
Court, Foster filed its answer to Knit-Away's petitio! 
Foster's answer concedes (97a) the receipt and retention 
not only of the contracts, but also of the merchandise re 
ferred to in those contracts. The answer further concedes 
the actual use of the merchandise (98a) and acknowledges 
receipt of Knit-Away’s letter rejecting the conditions upon 


which the $44,960.13 check was tendered. 


Foster's answer enumerated three defenses as forming 


the basis for its refusal to proceed with arbitration. The 


writing to arbitrate any disputes. Foster pi tl 


point in this Court. The second d tense (89a) was that 
there was an accord and satisfaction between the parti 


subsequi nt to the time the dispu e arose and that, t 


f 
it, ! ereiore, 


there is nothing to arbitrate. That de tense has been aban 


doned in this Court. The third defense ( /Ja-100a) was that 
there was seme vague and ill-defined agreement which 
allegedly superseded the written contracts between the 
parties (assuming, presumably arguendo only, that there 


was a written contract between the parties). Th 


defen 
has also been abandoned in this Court 
Sub equent to the service and filing f Foster's answer, 


two additional affidavits (and exhibits) were filed with the 
Court on behalf of Knit-Away’s petition and one additional 
affidavit was filed by Foster on behalf of its position. The 
affidavits and exhibits are part of th appendix. In none 
of these papers did either party request an opportunity 
to present live witnesses and oral testimony nor did eithe: 


party ask to be further heard in the District Court. 


On October 1, 1975 the District ( ourt made its determina 
tion compelling arbitrafion (136а-141а) and on O tober 24, 
1975 a judgment granting Knit Away's petition was filed 


(135a). This appeal followed (2a). 


urging a position on this Court which is directly contrarv to the posi- 
tion that it took below. That is. Foster ni laims that the ipplicable 
law is other than the law of the State ot New York and/or the Fed 


eral Arbitration Act. In the lower Court, Foster did not urge th« 


applicability of any law « than the law of the State of New York 
and the Federal Arbitration Act. The decision of the District Court, 
moreover, confirms that the matter wa presented to that Court on 
the basis of the applicability of the New York law and the Federal 


Arbitration Act ( 140a) 


ARGUMENT 


Introduction 


Knit-Awa notice of petition, petition, a Bi 
ie District Court urged that the governing law wi the law 
the State of New York and/or the Federa \rbitration 
\et. Neith in Foster’s answer nor in its affidavit in op 
on to the Petition did Foster contend that the New 
\ law or the Federal Arbitration Act wa inapplicable, 
mucl did it urge that the law of some other jurisdiction 


wa applicable Indeed, a reading of Foster’s Brief in the 


District Court makes it clear that Foster either conceded, 
ir actually agreed, that the applicable law wa 


he Federal Arbitration Act. It is, there 


fore, no surprise that the District Court, ts d o 
pi u AY York law and/« tn Fed 11 ration 
Act 
For the first time, on appeal to this Court, Foster urgi 
applicability of Pennsylvania Law (it apparently also 
urge he applicability of Tennessee, North Carolina and 
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California Law since it eites in its brief cases purporting 
to apply the law of those states). However, that argument 
by Foster may not bi considered by this Court since the 
cases are legion that an appellant is foreclosed from plead 
ng or presenting to the Court of Appeals an issue that was 
not before the Distriet Court. 

Terkildsen v. Waters, 481 F. 2d 201 (2d Cir 

1973) ; 
Fortunato v. Ford Motor Co., 464 F. 2d 962 (2d 


Cir. 1972), cert. dex. 409 U.S. 1038 (1972); 


River Plate Ф Brazil ‹ ) / 1 
Steel Car Com»any, Inc., 227 2d 60 (2d 
Cir. 1955) ; 

Libbey-Owens-Ford Gla ( v. Sylvania In 
dustrial Corp., 154 F. 2d 814 (2d Cir. 1946), 


cert. den. 328 U.S. 859 (1946). 


Accordingly, in the legal argument that follows, we will 
not address ourselves to the question of what the law of 
these other jurisdictions is nor will we address ourselve 
to the question of whether or not such other law is applica 


ble to the issues in this case. 


In addition, it is Knit-Away's position that, placing all 
other legal and factual considerations aside, Foster ex 
pressly assented to the arbitration provision in the con 
tracts by its commencement of an arbitration proceeding in 
which it alleged and affirmed the existence of a binding 
“written contract’’ to arbitrate. Such act of Foster 


therefore determinative of this appeal 


POINT 1 


Knit-Away and Foster are parties to written agree- 
ments containing provisions requiring arbitration. 

A. In New York, as Between Merchants in the 
Textile Industry, an Oral Order by the Buyer, 
Followed by Written Confirmation (Containing 
an Arbitration Clause) from the Seller to the 
Buyer, Gives Rise to a Binding Agreement to 
Arbitrate Where the Written Confirmation is 
Retained, Without Objection, by the Buyer. 

This is yet another in the long line of cases between 
merchants in the textile industry in which a buyer and 
seller of textiles do business over a period of time on the 
basis of a series of written sales contracts. Invariably, the 
buyer places an oral order for textiles. The seller then 


prepares contracts 01 confirmations and delivers them to 


Y the contracts contains indust Land і 
provision neluding a provision for arbitration of d 
putes. Each of such contracts is retained, without 
ie buyer. Thereafter, textiles are invoiced and 
pped | lant to the written contracts and those ir 
voices and textiles are delivered to, and accepted bv, tl 
juently, and almost invariably after the buyer 
ias used the textiles, the buyer either refuses to pay, o1 
ps paying, for the textiles; When the seller eks arb 
tration to collect the balance which is due and owing, thi 
suddenly ‘‘discovers’’ that it never agreed in writing 
o arbitrate its disputes, and the seller then finds that if it 
vants to proceed in arbitration, it must invest the time and 


expense of a legal proceeding to compel arbitratio: 


7 presents that ‘‘standard”’ script 


at 


ight m ition: in this case, the buyer it tiated 


rbitration proceeding (which it subsequentiy unilat 


erally withdrew), in which arbitration proceeding the buy 


f alleged the existence of a written contract requiring 


arbitration of disputes.‘ 


As leag ago as 1954, the New York State Court of 
Appeals recognized that in the fertile industry’ merchant 


* In Point Il brief, pages 34-36, infr ve w that 
Foster's conduct, and the argument vanced, make it abund 
lear that t is a frivolous appe vithin the meaning of Rule 38 
the Federal Rules of Appellate Procedure d that this Court 
hould, therefore, require Foster to pay Knit-Away's counsel fees 


well as double costs and disbursements of this appeal 


For the first time on this appeal, Foster argues that it is not a 


member of the textile industry. In this connection, it must be ob 
served that Foster's full name is L. W. Foster Sportswear Со. In 
Foster manufactures a fertile product, i.e, men's wearing apparel 
trom textiles which it buy Foster then sells this textile product to 
its own customers. Thus, the claim that Foster is not a member of 
the textile industry is vet another of the mvriad "Alice in Wonder 
land" arguments which Foster lvanced in the District Court | 
in this Court nd the mere making of such frivolou reume 
establishes the utter lack o erit o he | 
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conter plate that the seller will follow an oral order from 


a buyer with a written confirmation which contains stan 


dard te ms and conditions, including a provision for arbi- 


trati Indeed, the Court of Appeals stated: 
‘From our own experience we can aln. st. tal 
du ial notice that arbitration clause S are commi nly 
used in the textile industry . . ." In the Matter of 


Helen Whiting, Inc., 307 N.Y. 360 at 367 (1954). 


(Emphasis supplied.) 


See Domke, Commer: ial Arbitration © 2.02 


Since the decision in Whiting, supra, the New York 
appellate and lower Courts have invariably found that as 
between merchants in the textile industry, there is a written 
agreement to arbitrate disputes where there is an oral 


order by the buyer, followed by the seller’s delivery to the 
buyer of a written contract, containing a provision for 
arbitration of disputes, where the buyer receives and ri 

tains, without objection, the written confirmation of the 


oral order. 
In the Matter of Suits Galore, Inc., 372 N.Y.S. 
2d 686 (1st Dept. 1975); 
Loudon Manufacturing, Inc. v. American & Efird 
Mills, Inc., 46 A.D. 2d 637, 360 N.Y.S. 2d 250 
(1st Dept. 1974) ; 
Braten Apparel Corp. v. Rutger Fabrics Corp., 
35 A.D. 2d 921, 318 N.Y.S. 2d 771 (1st Dept. 
1970) ; 
Trafalaar Square Ltd. v. Reeves Bros., Inc., 35 
A.D. 2d 194, 315 N.Y.S. 2d 239 (1st Dept. 
1970) 
In re €. M. 1., Clothesmakers, Inc., 17 U.C. 
Rep. Ser. 911 (Sup. Ct. N.Y. Co. 1975) ; 
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In re Dalil Fashions, Inc., 12 U.C.C. Rep. Ser. 
478 (Sup. Ct. N.Y. Co. 1973); 

Silverstyle Dress Co. v. Aero-Knit Mills, Г 
11 U.C.C. Rep. Ser. 292 (Sup. Ct. N.Y. Co. 
1972) ; 

Wayne Wearer Mills, Inc. v, Coit International 
Inc., 10 U.C.C. Rep Ser. 1172 (Sup. Ct. N.Y. 
Co. 1972) ; 

Better Togs, Inc. v. Abaco Fabrics, 8 U.C.C, Rep 
Ser. 1230 (Sup. Ct. N.Y. Co. 1971); 

Aaron Kamhi, Inc. v. Vanity Fabrics, Inc., 4 
U.C.C. Rep. Ser. 481 (Sup. Ct. N.Y. Co. 1967) ; 

In re Wearabouts, Inc., 4 U.C.C. Rep. Ser. 302 
(Sup. Ct. N.Y. Co. 1967); 

Semigran Lingerie Co., Inc. v. Greenwood Mills, 
Inc., N.Y.L.J. p. 17, December 29, 1966; 

See also: In the Matter of Deering Milliken, In 
374 N.Y.S. 2d 662 (1st Dept. 1975). 


Т rafalgar > quare supra, unquestionably stands for the 


proposition that the language of 1.00. 8 220172): 


cl arly indieites that the one who receives a 
‘wring’ in confirmation of a ‘contract’ has the bur 
len of objecting to its contents within ten days.” 315 


^N.Y.S. 2d at 242. 


Foster seeks to distinguish this well-settled proposition 


of New York law by suggesting that an: 


erroneous interpretation of that provision 
[U.C.C. § 2-201(2)] has crept into certain nisi prius 
decisions by the New York Supreme Court, in which 
i buyer's failure to object within ten davs to ı written 


eonfirmation has been held to render an arbitration 


clause thereby binding on the buyer if the buyer had 
reason to know that tlie confirmation contain 


arbitration elause’’ (Foster's Brief at 24) 


Foster's counsel (who are not members of the New Yorl 
bar) attribute this **erroneous interpreta 
interpretation”” by the nisi prius Justices of the New York 
Supreme Court of the Trafalgar Square de on. Foster 


contends that: 


*[S]everal [New York] Supreme Court deeisions 
have misunderstood Trafalgar and have construed it 
as having dealt with the content of the actual agree 


ment between the parties as well as the formalities 


required by the statute of frauds (citing cases)?” 
(Foster's Brief at 24-25). 
It is respectfully submitted that Foster's Brief to 
Court either shows a total unfamiliarity with the law of the 


State of New York or a blatant attempt on counsel's pa 
to mislead this Court by failing to cite three decisions by 
the Supreme Court, Appellate Division, First Department 


rendered subsequent to Trafalgar Square: 


In the Matter of Suits Galore, Inc., 372 N.Y.S. 
2d 686 (1st Dept. 1975): 

Loudon Manufacturing, Inc. v. American € Efi 
Mills, Inc., 46 A.D. 2d 637, 360 N.Y.S. 2d 
(1st Dept. 1974); 

Braten Apparel Corp. v. Rutger Fabrics, Cor} 
35 A.D. 2d 921, 318 N.Y.S. 2d 771 (1 Dept 
1970). 


Braten Apparel, supra, was unanimously decided by the 


First Department less than one month after that Соц J 
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strikingly similar set of facts to t! ase at bar: In th 
Matter of Suit Galore, Ir supra In 1 it case, as І the 
case at bar, the buyer of textiles гесе ved and retained, w 
out objection the contracts in issue, each of whi contained 

] 


ty MY A " 
a broad arbitration clause. Moreover, in Suifs Gatore, 


textiles were subsequently delivered to and accepted by th 


petitioner (as is the case with Foster). Most signif tly 
as in the case at bar, the invo ce n Suits Galore which were 
issued for each of the shipn [ ntamed a reference 

the partu ular contract u d. Under the circumstances, 


the First Department unanimousiy concluded that the pet 
tioner was bound by the arbitration clauses contained in 
the contracts. In reaching its decision, the Court cited 
provingly both the Helen Whiting and Trafalgar Squa 


decisions. 


In view of the foregoing, it 1s abundantly clear that a 
claim on the part of Fost to the effect that it *'never 
agreed in writing”? to arbitrate disputes with Knit-Av 


does not have the slightest basis in law 


B. Even if the Uniform Commercial Code were Dis- 
regarded, Knit-Away and Foster are as a Matter 
of Fact Under Common Law Parties to Written 
Agreements Containing Provisions Requiring 
Arbitration. 


Foster concedes that it orally requested that Knit-Away 
sell to it substantial quantities of textiles. Foster furthei 
admits that, thereafter, it received a series of twenty con 


tracts confirming the terms of the sale, which contracts wet 


received al retain d by it w ithout objection It is like wise 


Only sixteen of these twenty contracts are involved in the ar 
ration for the reason that Foster actually paid for the textile 


ered under four of the contracts 


conceded b "ost r that { equ пиу received and used 
the textiles referred to in the series of twenty contracts. 
On t! tace of each of these twenty contracts, under the 


printed six-point, bold face, capital type heading ** TERMS 
AND CONDITIONS OF CONTRACT”, is printed the 
following (also in six point type): 


| ! | Р N 1] 
Buyer: shall be deemed to have assented to all 


Í erms and conditions hereof, and this confirma- 
tion shall become a contract for the entire quantity 
specified either when (a) this confirmation is signed 
and returned by Buyer to Seller and accepted in 
writing by Seller, or (b) Buyer receives and retains 
this confirmation without objection for ten days. or 
(c) Buyer accepts delivery of all or any part of the 
merchandise ordered hereu er; , 8 (Emphasis 
supplied.) 


This printed language is not difficult to understand nor is 
it ambiguous in the slightest degree. The quoted language 
tells Foster that there will be a contraet between the 
parties upon the happening of any one of several alterna 

ve events . . . events which Foster could control, Thus, 
¿here will be a contract if Foster *'receives and retains’’ 
the confirmation “without objection for ten days''. Like- 
wise, the confirmation becomes a contract if Foster ac- 
cepts delivery of all or any part of the merchandise 
ordered’’ thereunder. Since Foster concedes that it re- 
ceived and retained the twenty confirmations without ob- 
jection, it is clear that under this provision, Foster accepted 
the confirmations as “һе contracts between the parties?” 
n one of the precise alternative methods provided for. 
In addition and alternatively, Foster also accepted the con 


firmations as **the contracts between the parties’ by ac 


cepting (t ery ol a { 1 I 11 tn п I 1116114 
ordered thereunde: 

In shor under elementary í ) iw pri! Я of 
contract, taught to first-year tud ) mani 
tested its a ceptan« ol thes firmations as the contract 
between the part es 1n two alter] and enti separat 
and distinet fashions. 

Even before the adoption of the Uniform Commercial 


Code, the New York State Courts recognized that a party's 
acceptance of a written agreement co ild be manifested by 
such party's conduct although the party never actually 


signed the contract. 


Newburger у. America Surety Company, 242 
N.Y. 134 (1926); 
In the Arbitration Proce nq of Perfect Fit 


Product Mun ifacturing ( ve ЖЫ N.Y S. 2d 
316 (Sup. Ct. N.Y. Co. 1951) 


In Perfect Fit, supra, the seller mailed written confirma 
tions to the buyer (in response to oral and written orders) 
which indicated thereon that the b iver would he bound to 
the conditions on the reverse side of those confirmations 
either by accepting the merchandise or by not rejecting 
the conditions set forth on those contracts in writing within 
ten days. One of the terms and conditions on the reverse 
side of the contracts provided for arbitration of contro 
versies, The buyer did not reject any of the confirmations 


and, in some instances, merchandise was delivered. A dis 


pute arose between the parties and when the seller a 


tempted to arbitrati that dispute, the buyer opposed arbi 


tration. The Court held the controversy was ubject to 
arbitration based upon the buyer’s acceptance, by its con 
duct, of the conditions found on the reverse side of the 


seller’s confirmation 


ou 

] )ascerta etni partie | M 1 rea into contra 

ind O hat the ter and cond ms of that contract 
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Vhen one does that in this case, one 15 immediately s 
bv the inconsisteney of the position taken by Foster in this 

rm ` | " 

case. That is, Foster, through its counsel, prepares, ex 


ites. serves and files a written Demand for Arbitration in 
which it not only alleges the existence of a “written con 
ing a provision for arbitration of disputes, 
1 lso | urports to quote, verbatim, the language of t 
arbitration clause found in that “written contract'' and 


asks that such provision be modified to pros ide for arbitra 


ion in Philadelphia rather than New York City. Subs 


quently, Foster ‘‘withdraws’’ its Demand for Arbitration 
and when Knit-Away seeks to initiate its own arbitration, 


that 


on the same disputes, Foster suddenly ‘‘discovers 


there is no “written contract’’ much less a **written con 


tract containing a provision requiring arbitration”. Of 
course, by Foster's commencement of the arbitration, we 
ee that Foster itself acknowledged that it is indeed a part; 


to written contracts requiring arbitration. 


In this connection, we must call to the Court's attention 
that this is not the first time that this Court has been con 
fronted with this kind of activity on the part of a litigant. 
In Calvin Mill Inc. v. L.A. Slesinger, Inc., 258 F. 2d 228 
(9d Cir. 1958), Calvine initiated an arbitration proceeding 
and then, like Foster, thought better of the idea and tried 
to evade the consequences of its choice. This Court held 
hat a party eannot thus play fast and loose either with 
the Court or with the other party and directed that arbitra 
tion between the parties proceed. This Court made short 
shrift of the argument that the parties had “never entered 
into a binding agreement to arbitrate” and stated: “This 


contention is М ithout merit.’ Id. at 230. 


contend tha ilure to manifest To nce of t] 


4 4 4 4 f 4 pl 


Knit-Away contracts by utilizing one o her alterna 


t e methods of accept ce, 1.6 gening and returning Knit 
Away’s confirmations, establishes that it never agreed to 
arbitrate. In this connection, compelled to observe 
that although an agreement to arbitrate must be in writing, 
there is no requirement that the agreement must | ened 


by either party 


Cir. 1960) ; 

In the Matter of the Arbitration of AAACON 
Auto Transport, Inc. v. Teafatiller, 334 F 
Supp. 1042 (S.D.N.Y. 1971); 

In the Matter of Helen Whiting, Inc.. 307 N.Y. 
360 (1954) ; 

Trafalgar Square Ltd Reeves Bi Inc.. 35 
A.D. 2d 194, 315 N.Y.S 


1970) ; 


t 


New York State Civil Practice Law and Rules provide follow 


^ | ggrieved by the alleged failure, neglect or refusal 
of another to arbitrate under a written agreement { rbitr 
tion may petition any United States district court for an 
order directing that such arbitration proceed in the manner 
provided for in such agreement [he Court shali hear the 
partie and the Court shall make order direct the 
parties to proceed to irbitration in accordance with the ter 
of the agreement." Title 9 US 1 


writt 


1901.08. 


C. Not a Single Case Cited by Foster Supports the 
Proposition That in New York, as Between Mer- 
chants in the Textile Industry, an Arbitration 
Clause Contained in a Written Confirmation of 
an Oral Order Constitutes a Material Alteration. 


Although Foster contends that an arbitration clause 
v} h appear ! ntra« between m ints Is a mate 
rial alteration « ( І t. Foster has only « | two 
New Yor Stat ises, DO clearly distinguishable fro 
tiie 1 al 1 » stand for tra propos n lp] j » 


where there had been an exchange of a written order and a 
tter nfirmation containing conflicting printed prov 


and disclaimers Thus, the Court in Doughboy was 


faced with a ty pica “ране of conflicting foi РА tuation 
which precluded the application of U.C.4 2-201(2) to t 
prejudice of either parly, bot! whom insisted tha t 
printed form was paramount to that of the othe! Мот 
over, the comment that an arbitration ¢ us s a material 
alteration under U.C. 2.907 was тет dietum and 


wholly unnecessary to the determination of the Court This 
18 particularly so because at the time of the Doughboy deci 
sion the Uniform Commercial Code was not even in ¢ ffect 
in New York. Furthermore, sine: Trafalgar Square was 
decided in 1970 (six years after the U.C.C. was adopted in 
New York and eight years after Doughboy was decided), 
it is clear that Doughboy is limited to the facts of that сах 
The First Department’s subsequent unanimous decisions in 
Braten Apparel Loudon and Suits Galor ls further 


support to the inapplicabilits of Doughl » the ease at bar. 


The Lerner case, is the only New York decision cited | 
Foster where arbitration was nof ordered between mer 
chants in the textile industry; however, Lerner is clearly 


distinguishable from the instant eas In Lerner, the peti 


tioner guaranteed the payment to respondent for certain 


merchandi which was delivered to a third party. The 


1 


onlv delivered late but, in addition, 


allegedly delivered in a defective condition. Aci rdingly, 


merchandise was not 


the petitioner complained to th respondent. It was no 
until after the merchandise was delivered and a complaint 
had been made that a confirmation of the terms of the pur 
chase (ineluding an arbitration provision) was sent to the 


In the Matter of John T hallo: Co., In 196 1 Supp 123 


(E.D.N.Y, 1975) cited by Foster also involved “battle of the 


forms” situation and did not involve merchants in the textile industry 


Moreover, the purchaser neither accepted nor paid for nor us | 


1 y 
of the meat The case is clearly inapposite 


) rmá s received all labı had been ı 
ected апа | peart | it HH p tit nel rejected ti 
contra ti (ourt gra ( í pet l motor ) ta 
arbitration 

The question of whether or not two parties have ‘t made 


a contract” is not a matter of federal law but rather a mat 


у 
f 


see wa and, con dedly, the law of the State of Ti nnoessel 
n this regard may indeed b lifferent from the law of the 
State of New Y or! Eve nu this case were not governed 
by New York law, it is hard to understand how Tennesse« 
law became ay, icable. Moreover, the Court in Dorton 


recognized that even if the arbitration clause did materi 


It is noteworthy that the Court indicate? an awarene f Trafal 
jar Squar nd Better Togs, supra. The Court distinguished Lerner 
from those cases on the ground that in Trafalgar Squar nd Better 
Toas, "the buyer received the seller's confirmation prior to deliver 
retaining same without objection.” (Emphasis supplied.) 17 U.C.( 


Rep. Ser. at 349 

It is noteworthy that the New York State Supreme Court r« 
fused to stay arbitration proceedings instituted by Collins & Aikman 
Corporation under and pursuant to the identical form of contract 


involved in the Dorton v. Collins « likman Corporation case. The 
Supreme Court, relying upon Whiting and Trafalgar Square, supra 
held 
"The receipt and retention of the contracts without objectior 
within 10 day fter receipt thereof establishes the existence of 
vritten agreements to arbitrate Leon of Paris ( Inc. \ 


Collins & Aikman Corporation, N.Y.L.]. p. 17, May 4, 1972 


D. A Legend on the Face of a Contract to the Effect 
that it Contains a Provision for Arbitration of 
Disputes Binds the Parties to Arbitrate Even if 
the Full Arbitration Provision is Contained only 
on the Reverse Side of that Contract, Particularly 
Where There is a Notation on the Face of the 
Contract that the Terms and Conditions thereof 
are Contained on the Reverse Side. 


Foster's counsel contend in their Brief to t ( 
Foster was not aware that th of twent 
which Foster e d peri ( 
tained a provision requiri irbitration 
arising under such contracts. Ther: ) ipport 
argument u t r rd of pro ШИН ) M 
will search in to hin in 1 | 
100a) or in the affidavit of Foster’s P sident 123a 
which states, 01 implies, that Foster did not read an 


twenty contracts or that Foster did not see or und 


ie arbitration clause 


cannot possibly raise any triable issue) that **no 
to arbitrate with Knit-Awa: is ever been entered 
Foster, either orallv « у! ting?” 124a) It ‚ol 


at arb 
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provision 1s on the reverse side of 
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ition or makes it clear that thers 


rmit a party to refuse to read a 
Its possession and later claim that 
the document said. In Application 


r € Ваа Co. In 132 N.Y.S. 2d 69 
134 N.Y.S. 2d 271 Ist Dept 


if à written confirmation of a 


sale. The written confirmation, unlike the ones involved im 
this case, did not set forth on the face thereof that there 
was a provision for arbitration to be found on ihe back 
of the document. The only thing on the face of the docu- 
ment was a notation that it was subject to the provisions 
to be found on the baci of the confirmation. The Supreme 
Court nevertheless hela (and was affirmed by the Appel- 
late Division) that this constituted sufficient notice of the 
existence of an arbitration clause on the back of the con- 
tract and required arbitration of disputes in accordance 
with the arbitration prevision. See also Society Brand Hat 
Co. v. Felco Fabrics Co., 92 F. Supp. 499 (5 D.N.Y. 1950). 


In the ease at bar, not only did the face of the contract 
refer to terms and conditions on the back of the contract, 
but it also contained the statement that: “This confirma- 
tion is given subject to all of the terms and conditions on 
the face and reverse sides hereof, including the proi 151011 
for arbitration . . . (Emphasis supplied.) It is thus seen 
that the case of Arthur Philip Export Corporation \ 
Leatherstone, Inc., 275 A.D. 10 87 N.Y.S. 2d 665 (1st Dept. 
1949), is inapplicable for seve al reasons. First, unlike 
the case at bar, Leatherstone inve.ved an exchange of con- 
flicting forms. Second, there is only an inconspicuous ref- 
erence on the face of the contract (in small type and in 


parenthesis) stating “see also back’’. 


E. There is Ample Evidence Presented From Which 
the District Court Could Determine Whether or 
Not a Valid Agreement to Arbitrate Existed and a 
Trial of the Question was Totally Unnecesszry. 


Nowhere in Foster's answer nor in the affidavit of its 
President did Foster suggest that the Distriet Court couid 
not make a determination of the issue without a plenary 


trial, nor do the cases cited by Foster to this €'ourt indicate 


that the District Court should have held such a trial. Even 
if Foster could make that argument in this Court, it has 
cited no authority for the proposition that on the faets her 
presented, a trial was necessary. The cases which Foster 
eites where a trial was ordered (whieh have not already 
been distinguished) are either pre-Code cases," or cases 
where there was a battle of the forms,” or consumer lessee 
transaetions," or cases where there was no reference on 
the front of the contract to the existence of the arbitration 
provision," or cases where the arbitration clause arguably 
did not apply to the specific transaction, or cases which 


did not involve merchants in the textile industry. 


Thus, none of the cases cited by Foster in support of its 
position that if Knit-Away's petition is not dismissed, a 
trial should be held, involve a New York State Code-covered 
transaetion between merchants in the textile industry. In 
our case, Foster's agreement to arbitrate disputes is es- 
tablished bs the facts and the iaw (see Point 1, page 16 to 

supra) and by its own commencement of an arbitration 


proceeding. 


4 Matter of the 1 p plre ition of Eim Cort 163 N.Y.S. 2d 273 
(Sup. Ct. N.Y. Co. 1957) ; In the Matter of the Arbitration of Stein 
Hall & Co., 177 N.Y.S. 2d 603 (Sup. Ct. N.Y. Co. 1958) 

Eimco, supra; Stein, supra 

16 Tri-City Renta-Car and Leasing Соғ] Vaillancourt, 33 AD 
2d 613, 304 N.Y.S. 2d 682 (3d Dept. 1969) 

11 Eimco, supra; Stein, supra 

18 Fimco, supra 

19 Tn re H olfkili Feed Fertiliser ( or f 16 U.C. kep. Ser 1188 
(Sup. Ct. N.Y. Co. 1975) 


POINT Il 


Based upon the frivolous nature of Foster's appeal, 
Knit-Away should be awarded counsel fees and double 
costs together with disbursements. 


Rule 38 of the Rules of Appellate Procedure provides: 


“If a court of appeals sha'l determine that an appeai 
is frivolous, it may award just damages and single or 


double costs to the appellee.” 


In addition, 28 U.S.C. Section 1912 provides: 


“Where a judgment is affirmed by the Supren 
Court or a court of appeals, the court in its discre 
tion may adjudge to the prevailing party just dam 


ages for his delay, and single or double costs.” 


It ir well settled that pursuant to both of the above-cited 
statutes, the courts of appeal allow damages, attorney's 
fees and other expenses incurred by an appellec if the 
appeal is frivolous without requiring a showing that the 


appeal resulted in del: 


Clarion Corp. v. American Home Products Corp., 
494 F. 2d 860 (7th Cir.), cert. den. 419 U.S. 70 (1974) 

(Rule 38 is designed to penalize litigants fo. (aking 
frivolous appeals and to compensate an appellee who 
has been put to the expense of answering such a 


wholly frivolous appeal); 


Fluoro Electric Corp. v. Branford Associates, 489 
F. 2d 320 (2d Cir. 1973)—(Rule 38 is not premised 
on : showing of delay in prosecuting an appeal but 
rather to do justice between the parties and te 
penalize a party for unnecessarily wasting the tim« 


and resources of the court.) ; 


U ır Gruss € Son v. Lumbermens Mutual Cas lty 


. 2d 1278 (2d ( r. 1970) "I VICW 


Company, 422 F 
of the superfluity of issues on appeal, the frivolity of 
almost all of them, and the briefing of many in a 
manner that simply ignored the abundan 

we exercise our discretion under the statute”” 
nd award the appellee **an additional four per cent 
interest on the *udgment appealed trom, double costs 


() ftom 


on Lumbermens' appeal, and $7,500 in att 
fees.’’); 

Dunscombe v. Sayle, 340 F. 2d 311 (5th Cir.), cert. 
den. 382 U.S. 814 (1965) ““As announced from the 
bench, this appeal is dismissed. It is patently a 


frivolous appeal.’’) ; 


Ginsburg v. Stern, 295 F. 2d 698 (3d Cir. 1961) 

(After finding no merit in the appeal the Court 
awarded the appelle the costs of printing together 
with counse: fees and other expenses necessarily 


incurred.) ; 


Lowe у. Willacy, 239 F. 2d 179 (9th Cir. 1956 

) 
(Appellee awarded damages in the sum of double 
costs and an amount equal to attorney's fees on thi 


appeal together with printing costs.) ; 


See Advisory Committee Note to Rule 38. 


Knit-Away respectfully submits that the multitudinous 
arguments advanced by Foster on this ap eal are disin- 
venuous, completely lacking in legal substance, without 
support in the record, and completely frivolous. This whole 
ease hoils down to the que stion of whether Foster arreed 
to arbitrate. As set forth in Point Т, supra, the law is 


absolutely clear that on the facts here presented between 
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sel fees in such amount as this Court in 
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an affidavit setting forth the aetual time spent 
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CONCLUSION 


In view of all of the foregoing, the Order and Judgment 
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